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Introduction

Regardless of the reasons used to explain the
current mortgage crisis in the United States, the
grim reality is that more homeowners are in
financial distress than at any other time in the
history of residential real estate, according to the
Distressed Property Institute.

Hence, real estate Short Sales. If you’re not
yet familiar with them, you soon will be. They are
reshaping the way lenders liquidate homes in
default. Historically, these homes would simply be
foreclosed upon. Today, the Short Sale offers a
viable alternative.

Nolo’s Plain-English Law Dictionary defines
a Short Sale as, “a sale of a house in which the
proceeds fall short of what the owner still owes on
the mortgage.” The lender decides that selling the
house at a moderate loss results in less loss and
expense for the bank than a foreclosure. Both the



lender and the borrower (homeowner) consent to the
Short Sale process.

You may think Short Sales were created in
response to the housing market meltdown in 2007,
but they have been around for years. They have not
been used heavily in the past for two reasons:

1. Until just recently, the lender could seek a
deficiency judgment against the borrower for
the amount of the loss. Laws vary from State
to State, but the lender was able to garnish
wages, engage a collection agency to collect
the debt, or seek other legal relief.

2. The lender can elect to forgive all or a portion
of the mortgage balance. However, until
2007, the amount forgiven became taxable
income. The lender simply issued an IRS
Form 1099 to the borrower. The tax
implications were dramatic. If the lender
forgave $100,000 and issued an IRS Form
1099 to the borrower for the same amount,



the borrower potentially wound up owing the
IRS tens of thousands of dollars depending on
their tax rate.

The Mortgage Forgiveness Debt Relief Act
was a major piece of legislation passed by Congress
and signed into law by President George W. Bush.
The Act offered relief to homeowners, who, after a
Short Sale, owed taxes on the forgiven mortgage
debt. This is great news! Most homeowners no
longer have to pay taxes on that forgiven debt. The
Act applied to debts forgiven between 2007 and
2009. This tax relief was extended through 2012 by
the Economic Stabilization Act of 2008.

The Home  Affordable Foreclosure
Alternatives (HAFA) Program that went into effect
April 5, 2010 is a huge step forward in improving
the Short Sale process. It requires borrowers to be
fully released from future liability for their first
mortgage debt, and, if a second lender receives an
incentive under HAFA, that debt as well. Lenders
cannot ask for cash contributions or promissory



notes from the borrower, and deficiency judgments
are not allowed. It also places timelines on the
lenders to approve or deny Short Sale packages.

Why are these three pieces of legislation
important? They changed the Short Sale from a tool
that was not widely used in the past to one that we
feel offers the best solution to the distressed
homeowners, the lenders, the purchasers, the
neighborhoods where these homes are located, and
the housing market in general.

We have helped numerous families, many
just like yours, avoid foreclosure. Typically what
we find are good, responsible people who have just
fallen on hard times.

With the economic downturn that began in
2008, many homeowners lost their jobs. Others are
going through a divorce or have had a spouse pass
away. Losing that income makes it very difficult, if
not impossible, to keep up with mortgage payments.
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Most of the individuals or families we consult
with would rather lose anything but their home.
They often stop paying credit card bills or even car
notes in an effort to keep their home. Eventually
though, they just can’t keep up with the mortgage.
That’s where we can help with a Short Sale. Sadly,
80% of Americans facing foreclosure have never
picked up the phone and talked with their lender.

Our mission with this book is to help you
understand your options. While the real estate
community has been provided with the necessary
resources to learn about Short Sales, we find that
most homeowners are still unaware of the options
available to them when undergoing financial
hardship.

In the chapters that follow, you will meet
three of the families we have helped navigate the
Short Sale journey. The names have been changed,
but the situations are real. We’ll take a look at how
the process benefits the homeowner, the home
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buyer, the investor, and the lender. So let’s get
started!

While Tom and Gina Branch are educated, licensed
REALTORS®' in the State of Texas, they are not attorneys and do
not provide legal or tax advice. Please consult your attorney,
CPA, or tax professional to determine how the information in this
book would impact your specific situation.

! REALTOR® is a federally registered collective membership mark which identifies a
real estate professional who is a Member of the NATIONAL ASSOCIATION OF
REALTORS® and subscribes to its strict Code of Ethics.
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